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STANDARDS FOR REVIEW
The standards for review of the foregoing issues are best
set forth in this Court's statement on the subject in the matter
of Hoth vs. White et al., Case No. 880308-CAf Filed September 7,
1990, and cited as 142 Utah Advance Reports 53:
"While we accord no particular deference to the
trial court's legal conclusions, Grayson Roper Ltd.
Partnership v. Fmlinson, 782 P.2d 467, 470 (Utah
1989), we will not set aside a trial court's factual
findings unless they are against the clear weight of
the evidence or we otherwise reach a definite and firm
conviction that a mistake has been made. Williams v.
Miller, 136 Utah Adv. Rep. 32, 34 (Ct.App. 1990);
Grayson Roper Ltd Partnership, 782 P.2d at 470. A
finding is clearly erroneous if it is without adequate
evidentiary support or is induced by an erroneous view
of the law. Williams, 136 Utah Adv. Rep. at 34. We
give due regard to the trial court's ability to observe
the demeanor and judge the credibility of the
witnesses.Id.
The burden on the appellants of overturning
factual findings is heavy because we do not sit to
retry cases submitted on disputed facts. Jarman v.
Reagan Outdoor Advertising, 136 Utah Adv. Rep. 45, 46
(Ct. App. 1990); Saunders v. Sharp, 135 Utah Adv. Rep.
68, 70 (Ct. App. 1990). When challenging findings of
fact on appeal, the appellant must show that the
factual findings are clearly erroneous. State v.
Moosman, 135 Utah Adv. Rep. 28, 28 (1990). To show
clear error, the appellant must marshal all the
evidence supporting the trial court's factual findings
and then demonstrate that the evidence, including all
reasonable inferences drawn therefrom, is insufficient
to support the findings. Id. We view the facts from
the record in the light most favorable to the trial
court's findings. Id.; Saunders, 135 Utah Adv. Rep. at
70.
Because many of the issues raised in this case
also involve the interpretation of the parties'
construction contract, we reiterate that the cardinal
rule in construing any contract is to give effect to
the parties' intentions. Atlas Corp. v. Clovis Nat'l
Bank, 737 P.2d 225, 229 (Utah 1987). These intentions
2

are best determined to looking to the terms of the
written agreement, if the agreement is complete and
unambiguous. Ron Case Roofing & Asphalt, Inc. v.
Blomguist, 773 P.2d 1382, 1385 (Utah 1989). In the
absence of ambiguity, the construction of the document
is a question of law, and the reviewing court is not
bound by the trial court's determination. Terry v.
Price Mun. Corp., 784 P.2d 146, 149 (Utah 1989)."

STATEMENT OF THE CASE
Plaintiff David Gordon, an employee of the State of Utah,
brought suit for personal injuries and damages sustained when he
fell into a sink hole at the Utah State Training School, American
Fork, Utah.

He asserted that the hole occurred as a result of

the negligent construction of an underground storm system
engineered by the State of Utah and Appellant, and constructed by
Appellees for the State of Utah.
Appellant provided engineering services on the project for
the State of Utah under a written contract dated September 16,
1983.

(Trial Exhibit 31)

The Engineer's Agreement (Trial

Exhibit 31) provided expressly that Appellant was an "agent" for
the State in many material aspects of the project; however, the
Appellant was to be considered an independent contractor "except
as expressly otherwise set forth" in the contract.
Appellant also acted as agent and employee for the State in
the performance of it's duties on the project.

The State

exercised control and authority over Appellant with respect to
such duties and performance.

3

The Appellees acted as contractor on the project for the
State of Utah under a written contract executed in 1984 (Trial
Exhibit 4 ) , and the written construction specifications (Trial
Exhibit 1 ) . Appellees were aware of Appellant's role as agent
for the State•

(See Notice to Contractors, section of Trial

Exhibit 1 ) .
Article 11 of the construction contract (Trial Exhibit 4)
provides that the contractor (Appellees) shall indemnify the
State and all it's agencies, authorities, instrumentalities, and
employees from any and all claims and damages of every kind and
nature arising out of any acts or other activity done by the
contractor in performance and execution of the contract•

Article

22 entitled Indemnification of the written project specifications
(Trial Exhibit 1) also provides that the Appellee shall indemnify
the State of Utah and all agencies, authorities,
instrumentalities, or employees of the State from damages and
claims and attorneys fees and costs occasioned by the Appellee in
the performance of the project construction•
Appellant is an "agent" and "employee" of the State of Utah
entitled to the protection and benefits of indemnity under the
subject contracts and project specifications.

Appellant

contracted with the State of Utah to be the State's agent.

This

intention is expressed in the engineer's agreement (Trial Exhibit
31).

Appellant specifically intended to enjoy such protection

and benefits.

The trial court, however, refused to find that the

contracts specified such benefits for Appellant.

4

Appellant asserted the claim of indemnity against Appellees
in it's Crossclaim and by way of motion during trial.

The claim

of agency was also addressed in Appellant's pre-trial Motion for
Summary Judgment.

The trial court summarily denied Appellant's

claim of contractual indemnity because it had ruled under the
Motion for Summary Judgment, that the Appellant was not an
"agent" of the State for the purposes of governmental immunity.
And so to be consistent, Appellant was not an agent for purposes
of indemnity either.

(TR 90, 96-98) (Post Trial Transcript

Report ie. PTR 8, 17).
The jury at trial did, however, find that Appellees were
materially negligent in their performance under the construction
contract, and the trial court found that Appellees were because
of the verdict liable to the Plaintiff for his damages.

(See

jury verdict and judgment)
A more complete statement of the course of proceedings and
facts relevant to the issues is set forth in the individual
arguments that follow.

SUMMARY OF ARGUMENT
I
By contract and performance Appellant was "agent" and
"employee" of the State of Utah, and is entitled to indemnity as
a third-party beneficiary under the contract.

The expressed

provisions of the construction contract between Appellees and the
State of Utah (Trial Exhibits 1 and 4) contemplated that if
5

Appellees because of their negligence caused damages, attorneys
fees and costs to be incurred by the State of Utah or certain
third persons (ie. Appellant), then in such event Appellees would
indemnify for such damages and fees.

II
The relevant contracts (ie. Trial Exhibits 1, 4, and 31) are
expressly clear and unambiguous with respect to the status of
Appellant, and the intent and obligation of Appellees to
indemnify.

Alternatively, if said documents are unclear or

ambiguous, then the court erred in not allowing evidence of the
parties intent to be presented for jury consideration.

Ill
It was clear error for the trial court to rule that
Appellant was not an agent or employee of the State of Utah, and
to deny Appellant an opportunity to present to the jury evidence
of it's claim of indemnity for costs and attorneys fees.

The

court erred in part by confusing issues of "immunity" with rights
of "indemnity" (TR 90, 96-98).

Appellant's relationship with the

State of Utah was sufficiently tied to allow recovery of the
indemnity claim against Appellees.

The Court of Appeals should

reverse the decision of the trial court and find that Appellant
is a party entitled to indemnity from Appellees and remand the
matter for a determination of the amount of damages and attorneys
fees to be awarded.
6

ARGUMENT
I
APPELLANT (CRS) WAS AN AGENT AND STATUTORY EMPLOYEE OF THE
STATE OF UTAH AND IS ENTITLED TO RIGHTS OF INDEMNITY AGAINST
APPELLEES.
CRS is indisputably the agent of the State of Utah.

The

provisions of Article 2 of the Engineer's Agreement (Trial
Exhibit 31) dated September 16, 1983, between the State of Utah
and CRS defines CRS specifically as an agent for the State of
Utah. The duties of CRS under the contract, and the control and
supervision reserved unto the State over CRS in the performance
of the contract, clearly describe a principal/agent relationship
between those parties.

(See Affidavit of Eric Loveless in

Support of Motion for Summary Judgment filed by Defendant CRS
Consulting Engineers, Inc., dated September 25, 1989, attached as
an addendum to this appeal brief).

The first line of Page 4 of

Engineer's Agreement (Trial Exhibit 31) states as follows:
"The engineer's duties, as agent for the owner,
during construction shall include the following . . "
Thereafter are 12 paragraphs outlining the duty of Appellant as
agent for the State of Utah during the construction phase of the
project.

Article X entitled Ownership of Documents of the

Engineer's Agreement states as follows:
"ARTICLE X. OWNERSHIP OF DOCUMENTS. Drawings,
specifications, and original tracings are recognized as
property of the owner, whether the work for which they
are made is executed or not. They are not to be used
on other projects as a whole design by either owner or
engineer except by agreement in writing. At completion
of the project, the original tracings are to be brought
7

up to date showing construction changes and final
locations of major or critically concealed mechanical
lines and outlets and these originals on tracing cloth
or mylar in a condition approved by the owner, shall be
delivered to the owner before final payment is made to
the engineer. All tracings shall be of the dimensions
agreed to in advance by both parties. The engineer
further agrees to deliver with the tracings copies of
the project design basis, assumptions, and data for
structural, mechanical and electrical work."
At the conclusion of Article II of the Engineer's Agreement
the following paragraph is found:
"It is understood and agreed that the engineer's
services under this contract shall in no way abrogate
the control which the owner and it's representatives
have by reason of ownership, and shall not create for
the engineer any independent duties, liabilities,
agreements, or rights to or with the contractor,
subcontractor, their employees or any third person."
(Emphasis added)
Paragraph 5 of Article II of the Engineer's Agreement
provides in part as follows:
"The engineer shall assist the owner in
administering the construction contract in order that
the completed work comply with the contract documents.
Neither the engineer nor the owner assumes
responsibility for construction means, methods,
techniques, sequences or procedures, or for the safety
procedures, precautions and programs employed by the
contractor, subcontractor, their employees, or any
material suppliers. The engineer does guarantee the
contractors performance or commitments to the owner."
(Emphasis added)
It is abundantly clear from a reading of the Engineer's
Agreement that the State of Utah delegated engineering duties to
CRS to be transacted on behalf of the State of Utah. This
fiduciary relationship created by the contract was also, however,
subject to the control and consent of the State of Utah allowing
CRS to act on behalf of the State.

8

"The term "agency" means a fiduciary
responsibility by which a party confides to another the
management of some business to be transacted in the
former's name or on his account, and by which such
other assumes to do the business and render an account
of it. It has also be defined as the fiduciary
responsibility which results from the manifestation of
consent by one person to another that the other shall
act on his behalf and subject to his control and
consent by the other so to act."
"One of the prime elements of an agency
relationship is the existence of some degree of control
by the principal over the conduct and activity of the
agent." 3 Am. Jur. 2d, Agency 509, 510.
The undisputed Affidavit of Eric Loveless establishes that
the

State of Utah regularly engaged in the course of designing

projects and preparing plans and specifications of such projects,
and further that the State employed CRS to assist in the
preparation of the plans and specifications as well as supervise
the construction on behalf of the State of Utah on this project.
The performance of CRS under the contract, however, was subject
to the joint participation as well as the direction, review,
approval and supervision of the State of Utah.
"Another characteristic of the agency relationship
is that the agent has the power to bring about or alter
business and legal relationships between the principal
and third person and between the principal and the
agent." 3 Am. Jur. 2d, Agency 511.
It is clear from the Engineer's Agreement that the purpose
of the plans and specifications which in fact were prepared by
the engineer and the State of Utah, were to provide direction to
perspective contractors to bid the project and to the successful

9

bidder to construct the project.

The plans and specifications

would, and did, have an effect on the business and legal
relationships between the State of Utah (owner of the project),
and third persons including the contractor.

It is therefore

without question that CRS was indeed the agent of Plaintiff's
employer.
Article XVII entitled Independent Contractor of the
Engineer's Agreement provides as follows:
"ARTICLE XVII. INDEPENDENT CONTRACTOR. Said
engineer will be considered an independent contractor,
and, as such, shall have no authorization, express or
implied, to bind the State of Utah or the Division of
Facilities Construction and Management to any
agreement, settlement, liability, or understanding
whatsoever, nor to perform any acts as agent for the
State of Utah, except as herein expressly set forth."
(Emphasis added)
The trial court apparently relying totally on it's
interpretation of Article XVII, concluded that CRS was an
independent contractor rather than an agent of the State of Utah.
Such is contrary to the clear and reasonable interpretation of
said paragraph.
"The first source of inquiry, with respect to
questions of interpretation of an agreementr is within
the agreement itself; it should be looked at in it's
entirety and in accordance with it's purpose, and all
of it's parts should be given effect in so far that
that is possible." Big Cotton Wood Tanner Ditch Co.,
v. Salt Lake City, 740 P.2d 1357 (Utah App. 1987). See
also Verhoef v. Aston, 740 P.2d 1342 (Utah App. 1987).
"The primary rule in interpreting a contract is to
determine what the parties intended by looking at the
entire contract and all of it's parts in relation to
each other, giving objective and reasonable
construction to the contract as a whole." Sears v.
Riemersma, 655 P.2d 1105 (Utah 1982)(Emphasis added).
10

In addition to being an agent of the State of Utah, CRS was
also a "statutory employee" of the State within the definition of
the Utah Workmen's Compensation Act.

The provisions of Section

35-1-42(5)(a) of the Utah Workmen's Compensation Act state:
"If any person who is an Employer procures any
work wholly or in part for him by a contractor over
whose work he retains supervision or control, and this
work is a part or process in the trade or business of
the employer, the contractor, all persons employed by
him, all subcontractors under him, and all persons
employed by any of the subcontractors, are considered
employees of the original employer." (Emphasis added)
The statute makes clear the employee status of CRS with the
State of Utah.
part by CRS.

The State of Utah procured work to be done in

CRS contracted to provide that work, the State

retained supervision and control over the work, and the work was
part or process in the business of the State of Utah.

Thus

meeting all the foregoing elements CRS and it's employees, become
statutory employees of the State of Utah.
Paragraph 28 entitled Indemnification of the General
Conditions and Specifications of the subject project provides as
follows:
"28. Indemnification: "Indemnities" shall be
defined for the purpose of this section: The State of
Utah and all institutions, agencies, departments,
authorities, and instrumentalities of the State of
Utah, and any member of their governing bodies, or
their boards or commissions, or any of their elected or
appointed officers, or any of their employers or
authorized volunteers.
The contractor will protect, indemnify and hold
harmless indemnities from every kind and character of
damages, losses, expenses, demands, claims and causes
of action arising against indemnities and their
subcontractors, their officers, agents, employees or
other person, firm or corporation whatsoever from,
11

against, or on account of any and all claims, damages,
losses, demands causes of action and expenses
(including attorneys fees) arising out of or resulting
from any violation or alleged violation by contractor,
his officers, agents and employees, or his
subcontractors or their officers, agents and employees
of any federal, state or local law, statute or
ordinance, relating to the work to be performed by the
contractor on the project growing out of or incident to
the work to be performed and operations to be conducted
by the contractor, or his subcontractors under this
agreement, whether such claims, death or damages,
result from or are claimed to have resulted from the
negligence of contractor, his officers, agents or
employees, or his subcontractors, their officers,
agents, employees, or whether resulting from or alleged
to have resulted from the concurrent negligent of
indemnities and/or contractors, their officers, agents
or employees• The contractor, at his own expense,
shall defend any suit or action brought against owner
based upon any such alleged injury, death or damage,
and shall pay all damages, costs and expenses,
including attorneys fees in connection therewith or in
any manner resulting therefrom. Such damages will
include all the injuries or damages occasioned by the
failure of, use of, or misuse of any and all kinds of
equipment, whether owned or rented by contractor or
furnished by a subcontractor.
In any and all claims against indemnities by any
employee or contractor, any subcontractor, anyone
directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable, the
indemnification obligation under this article shall not
be limited in any way by any limitation on the amount
or type of damages, compensation or benefits payable by
or for the contractor or any subcontractor under the
Worker's Compensation Acts, Disability Benefit Acts or
other employee benefit acts.
The contractor shall indemnify and hold harmless
indemnities from all claims, demands, causes of action
or suits of whatever nature arising out of services,
equipment, supplies, materials and/or labor furnished
by contractor or it's subcontractors under this
agreement; from all labor and/or mechanical or
materialman liens upon the real property upon which the
work is located in arising in favor of laborers and/or
materialman, subcontractors and suppliers, out of
services, equipment, supply, materials and/or labor
furnished by contractor or any of his subcontractors
from all liens, claims and encumbrances arising from
12

the performance of contractor or his subcontractors."
(See Trial Exhibit 1 ) .

II
THE RELEVANT CONTRACTS ARE EXPRESSLY CLEAR AND UNAMBIGUOUS
WITH RESPECT TO THE STATUS OF APPELLANT AND THE INTENT AND
OBLIGATION OF APPELLEES TO INDEMNIFY. ALTERNATIVELY, IF SAID
DOCUEMTNS ARE UNCLEAR OR AMBIGUOUS THEN THE COURT ERRED IN NOT
ALLOWING EVIDENCE OF THE PARTIES1 INTENT TO BE PRESENTED FOR JURY
CONSIDERATION.
The fundamental rule of interpreting any contract is to give
effect to the parties1 intentions.
Bank, 737 P.2d 225 (Utah 1987).

Atlas Corp. v. Clovis Nat'1

Such intentions are determined

by looking to the terms of the written agreement, if the
agreement is complete and unambiguous.

Ron Case Roofing &

Asphalt, Inc., v. Blomguist, 773 P.2d 1382 (Utah 1989).

In the

absence of ambiguity, the construction of the document is a
question of law, and the reviewing court is not bound by the
trial court's determination. Terry v. Price Mun. Corp., 784 P.2d
146 (Utah 1989).

The interpretation of a contract may be either

a question of law, determined by words of agreement, or a
question of fact, determined by extrinsic evidence of intent.
Allstate Enterprises, Inc., v. Heriford, 772 P.2d 466.
ambiguity exists in contract is a question of law.

Whether

Crowther v.

Carter, 767 P.2d 129.
"The determination as to the existence of an
agency is one of fact. The presence of an agency
relationship must be determined from all the facts and
circumstances of the case, together with the parties1
conduct and their communications." Bien Mur Indian
Market Center v. Tax and Revenue Dept., 772 P.2d 885
(NM 1989).
13

"While the questions of what constitutes agency
and whether evidence is competent to show it, are
questions of law; the evaluation of the evidence and
the decision on whether an agency relationship exists
is for the fact finder." Foster v. Cross, 650 P.2d 406
(Alaska 1982); see also Aetna Cas. & Sur. Co. v. Hepler
State Bank, 630 P.2d 721 (Kansa App 1981), Stortroen v.
Beneficial Finance Co., 736 P.2d 391 (Colo 1987),
Bailey v. Ness, 708 P.2d 900 (Idaho 1985), Northern
Nevada Mobile Home Brokers v. Penrod, 610 P.2d 724
(Nevada 1980), Fryar v. Employers Ins. of Wausau, 607
P.2d 615 (NM 1980) .
Appellant respectfully submits that the Engineer's Agreement
as well as the construction specifications and the construction
contract (Trial Exhibits 31, 1, and 4 respectively) clearly
identify Appellant as an agent and statutory employee of the
State of Utah entitled to the benefit of indemnity for damages,
attorneys fees and costs incurred as a consequence of the
negligence of Appellees.

The evidence simply does not support

the trial court's finding to the contrary.

Should the Court of

Appeals nevertheless determine that the relevant contracts are
not clear on this point, then the matter should be remanded to
afford the Appellant the opportunity of presenting extrinsic
evidence beyond the actual contracts to show the intent of the
parties in support of this position.

Ill
THE COURT OF APPEALS SHOULD REVERSE THE DECISION OF THE
TRIAL COURT AND FIND THAT APPEALLANT IS A PARTY ENTITLED TO
INDEMNITY FROM APPELLEES AND REMAND THE MATTER FOR A
DETERMINATION OF THE AMOUNT OF DAMAGES AND ATTORNEYS FEES TO BE
AWARDED.
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Some months before the trial Appellant filed a Motion for
Summary Judgment urging the position that Appellant was both an
agent of the State of Utah and within the employer/employee
relationship sufficient to justify protection of governmental
immunity under the Utah Workemen's Compensation Act.

The trial

court denied the Motion for Summary Judgment concluding that CRS
was not an agent of the State of Utah and was not entitled to
protection of immunity.

At the time of trial and

during the

presentation of the Appellant's case in chief the trial court
prohibited Appellant from presenting evidence with respect to the
issues of contractual indemnity.

The trial court reasoned that

because for purposes of governmental immunity Appellant was not
an agent of the State and to be consistent in the proceedings the
court could not for purposes of indemnity conclude that Appellant
was an agent of the State. (TR 90, 96-98).

The trial court also

concluded in the course of denying Appellant's Motion for Summary
Judgment that even if Appellant were considered a "statutory
employee" of the State of Utah such was insufficient to afford
Appellant the benefit of immunity.

(See Trial Court Ruling dated

June 17, 1989, and Septemer 27, 1989, attached as addendum
hereto)

The issue on appeal is not whether immunity should be

afforded to the Appellant, but whether the rights of indemnity
should be afforded to the Appellant.

Contractually the Appellant

is entitled to indemnity if it is an agent or employee of the
State of Utah.

(See Paragraph 28 Indemnification of Trial

Exhibit 1 ) . It appears that the court's error in denying
15

Appellant the opportunity to present a case for contractual
indemnity was motiviated by a confusion over the relationship of
the Appellant to the State of Utah with respect to the issues of
immunity and indemnity.

By failing to do so the trial court has

denied the Appellant the benefits of trial and of presenting
evidence for determination by the jury as to the amount of
damages, attorneys fees and costs which should be awarded•

CONCLUSION
This court should find that the Appellant is entitled to
indemnification from Appellees for damages, attorneys fees and
costs arising out of or resulting from Appellees violation of the
construction contract and specifications.

This court should

further order that the matter be remanded to the trial court for
a determination of the amount of damages, attorneys fees and
costs.
RESPECTFULLY SUBMITTED this 16th day of October, 1990.
JENKINS AND BURBANK
Attorneys for Appellant

CERTIFICATE OF SERVICE
I hereby certify that I delivered four copies of the above
and foregoing Appellant's Brief to counsel for
Defendants/Appellees, Mark J. Williams of Hanson, Epperson and
Smith by mailing the same postage prepaid to counsel's address at

16

P.O. Box 2970, Salt Lake City, Utah
October, 1990.
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84110 on the /~7 day of

ADDENDUM

Exhibit A

Affidavit of Eric Loveless in Support of Motion
for Summary Judgment filed by Defendant CRS
Consulting Engineers, Inc., dated September 25,
1989.

Exhibit B

Ruling of trial court dated June 12, 1989.

Exhibit C

Ruling of trial court dated September 27, 1989.

EXHIBIT D

Proposed Jury Instructions By Defendant CRS
Consulting Engineers, Inc. (Proposed Instructions
C-12 and C-13)
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EXHIBIT "A"

James C. Jenkins 1658
JENKINS AND BURBANK
67 East 100 North
Logan, Utah 84321
Telephone: (801) 752-4107
IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH
AFFIDAVIT OF ERIC LOVELESS
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT FILED BY
DEFENDANT CRS CONSULTING
ENGINEERS, INC.

DAVID K. GORDON,
Plaintiff,

vs
SKYLINE CONSTRUCTION CO., a
Partnership, • and LEON VAN
SICKLE and DON VAN SICKLE,
partners, dba SKYLINE CONSTRUCTION
CO., and CRS CONSULTING ENGINEERS,
INC., /fka/ CALDWELL, RICHARDS &
SORENSON, INC.,
Defendants.

STATE OF UTAH

*
*

Civil No. CV87-2077
(Judge George E. Ballif)

*
*

)

)
COUNTY OF SALT LAKE )

ss:

Eric G. Loveless having first been duly sworn on oath
deposes and says:
1.

He has personal knowledge concerning the matters

asserted herein and is competent to testify.
2.

On or about September 16, 1983, the State of Utah DFCM

sought out and hired CRS to perform certain engineering services
with regard to the design and construction of a storm drain
facility at the State Training School, American Fork, Utah.
3.

Your affiant was the primary engineer for Defendant CRS

Consulting Engineers, Inc., relevant to the storm d r a m
facilities project at the State Training School, American Fork,

Utah, project number ST:81-003 and pursuant thereto Defendant CRS
Consulting Engineers, Inc., provided engineering services as an
agent for the State of Utah under that certain Engineer's
Agreement dated September 16, 1983, a copy of which is attached
hereto as Exhibit "A" and incorporated herein by this reference.
4.

Defendant CRS Consulting Engineers, Inc., was and is an

agent for the State of Utah, Division of Facilities Construction
and Management with respect to the design and construction of the
aforesaid storm drain facilities project and as set forth in the
aforesaid engineers agreement.
5.

The attached Exhibit "A" is a true and correct copy of

said Engineer's Agreement and described therein the rights and
duties of CRS as a agent for the State of Utah.
6.

The State of Utah, Division of Facilities Construction

and Management has an architectural and engineering staff.

Upon

personal knowledge and experience the design of projects and
preparation of plans and specifications of projects is part of
the usual and ordinary course of business of the State of Utah.
With regard to project number ST: 81-003, the State directed,
modified and approved in writing the plans and specifications
prepared by CRS.

The State through it's own engineering staff

specifically prepared, designated and required substantial
portions of the plans and specifications and approved and
authorized the remaining plans and specifications which were
prepared by CRS.
7.

As stated above the construction documents, plans and

specifications relevant to the aforesaid project were jointly

prepared by the State of Utah and Defendant CRS under the
direction of the State.

CRS performed itfs duties for it's

principal (the State of Utah) under the direction, review,
approval, and supervision of the State of Utah.

All engineering

services performed by CRS for the State of Utah was also subject
to the accuracy and completeness of information provided to CRS
by the State of Utah and their other agencies and employees.
8.

Your affiant has read the foregoing affidavit together

with the attached Exhibit "A", knows the contents thereof and
states the same to be true.
DATED this « 2 > 5 ^ T d a Y

of

September, 1989.

Subscribed and sworn to before me this,
1989.

btary Publ:
Residing at<
Commission expires : f? /g»e^C / ^ o
CERTIFICATE OF MAILING
I do hereby certify that a true and correct copy of the
above and foregoing was mailed postage prepaid and properly
addressed to M. David Eckersley, 175 East, 400 South #900, Salt
Lake City, Utah 84111 and to Mark Williams, P.O. Box 2970, Salt
Lake City, Utah 84110 by depositing said item in the U.S. Mail
on thisZL$ day of September, 1989.

(?/%~ sL?
litigati\crs)love.aff

- 8 1 ;>C86

*b*r>

Project Ko. ST:8t-003
Org. Mo.
3153
A c t i v i t y Ho.
B81003
Account lfo.
6311
ENGINEER'S ACRE&fXr
T1US AGREttttNT, *.*<€ t h i s s i x t e e n t h day oC September, 1 9 8 3 , by and between t h e
DIVISION Of FACILITIES CONSTRUCTION AN) MANAGE*EOT, h e r e i n a f t e r c a l l e d the Owner,
and CAIDWEU, RICHARDS & SCRENSEN, a Corporation o f t h e S t a t e of Utah 9 vhose
address i s 26 South S t a t e S t r e e t , S u i t e 3 0 0 , S a l t Lake C i t y , Utah 8 4 U I hereinafter
c a l l e d the Engineer.
WITNESSETH: That whereas, the Owner i n t a x i s t o have d e s i g n s , drawings, s p e c i f i c a t ions and other documents prepared f o r
STORM DRAIN FACILITIES
STATE TRAlM^ SOI00L
AMERICAN FORK, UTAH
NOW THEREFORE, The Owner and the Engineer, for t h e considerations hereinafter
named, agree as f o l l o w s : The Engineer agrev* t o perform, for the above-named work,
r o f e s s i o n a i s e r v i c e s ^s s t a t e d i n A r t i c l e I I o f t h e "Conditions of Agreement
etween Owner and Engineer/• hereinafter s e t f o r t h . The 0-mer agrees t o pay t h e
Engineer a f e e of $4,343.00 for the f u l l and complete architectural s e r v i c e s
included under the terms o t t h i s agreement. This i s computed as seven & 5/10 p e r cent ( 7 . 5 I ) of $ 5 7 , 9 3 9 . 0 0 , which i s the construction budget established tor t h e
p r o j e c t . The s e r v i c e s t o be performed by the Engineer under t h i s agreement ^v
indicated and described below. This sum can only be changed by written authoriz a t i o n from the D i v i s i o n o f F a c i l i t i e s Construction and Management i n the fore o f
an addendum t o t h i s agreement, issuance of a supplemental agreement, or other
w r i t t e n instrument properly executed by the D i v i s i o n or i t s duly authorized
officers.
Representations or assumptions t o the contrary by other p a r t i e s s h a l l
not be honored.

C

YES

Stage and Percent

NO

Fee Increment

/ /

/x/

1.

Schematic Design phase

/x/

/ /

2.

Design Development Phase (Preliminary) $
(351 of basic fee)

1,521

A/

/ /

3.

Construction Document Phase
(Working Drawings)
(401 of basic fee)

%

1,733

/x/

/ /

4.

Bidding and Contract Award Phase
(51 of basic fee)

$

217

/X/

/ /

5.

Construction Phase
(201 of basic fee)

$

869

Architectural Fee

$

4.V.5

Special Services

$

4,700

AGREEMENT TOTAL

$

9,045

$

W.A.

CONDITIONS OF ACR£E>CKT BETWEEN OWNER AND ENGINEER
ARTICLE I .

DUTIES OF OWNER. The d u t i e s of d i e Owner s h a l l be as follows:

(a)

To furnish a statement of the basic requirements of the project in a form
acceptable to both parties hereto and cooperate in the preparation of
room schedules and the outlining cf such other detailed facilities as may
be required by the project.

(b)

To turnl«di necessary data pertinent to the area In which die proposal
structure Is to b*i built, Indlciting l i s t i n g buildings and their dlsp>sithin and uny -ntldpated devci'jpaciC that may Intluaure die present
project, including the direction in which any future additions to die
structure may be projected.
f^TSoStTloJl
BlIftiT
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(c)

To furnish complete site Information end a new survey, if necessary,
including boundaries where such tr% pertinent: streets, walks, alleys,
rights-of-way, topography easements, sewer, water and gas lines, and
existing electrical and telephone services on the premises.

(d)

To furnish engineering report $rd data on tests regarding subsoil conditions, when mutually agreed fay the Engineer and the Owner; or in the
absence of such data, provide necessary workmen and eater la Is for any
test borings, test pits, and soil tests which soy be required*
The Engineer is entitled to rely upon the accuracy of the information and
reports required by paragraphs (c) and (d).

(e)

To give prompt consideration to all sketches, estimates, working
drawings, spec 1 Ileations, proposals, and other documents presented by the
Engineer; and to inform the Engineer of the decisions, in writing, within
a reasonable time.

(f)

To advertise for bids for the construction and to open bids at the
appointed time and place, paying ail costs incident thereto*

(g)

To establish a project summary budget to be used as a base for design
cost limits.

A K I I C L E il. 1HE Q C I N E U T S SGCVICES. The services of the Engineer shall be performed accurately and timely, and any necessary changes due to Inaccuracy or error
by the Engineer shall be the responsibility of the Engineer and shall be as follows:
I.

Schematic; Design Phase:
(a)

To consult with the Owner to ascertain the requirements of the project
and acknowledge such requirements in writing to the Owner.

(b)

To prepare schematic design studies leading to a recommended solution,
together with a general description of the project, for approval by the
(X/ner.

(c)

To submit to the Owner a statement of the probable project construction
cost based upon current area, volume, or other unit costs.

(d)

The Engineer shjll assist the Owner in filing the required documents for
the approval of governmental authorities having Jurisdiction over the
project.

this phase shall be terminated with Owner's written approval of schematic design
and supporting data.
2.

3.

Design Development Phase:
(a)

To prepare design development documents (Including plans, elevations and
other necessary drawings, and outline specifications), based upon the
approved schematic design studies, and illustrating the size and char*
acter of structure, mechanical and electrical systems.

(b)

To submit to the Owner a semi-detailed estimate of die probable construction cost.

Construction Dxument Phase:
(a)

To prepare, based upon the approved design development documents, working
drawings and specifications, setting forth In detail and prescribing the
work to be done and the materials, workmanship, finishes, and equipment
required for the architectural, structural, mechanical, electrical .ind
site work for service connected equipment; also, to prepare the necessary
bidding documents and general and special conditions of the contract.

(b)

To prepare a detailed cost estimate of the work from the partially coopletcd working drawings sufficiently In advance of their completion to
provide direction to die Engineer and Owner as outlined under Article IX.

Engineer's Agreement
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This phase shall be terminated with Owner's written approval of the construction
documents and supporting data.
4.

Bidding and Contract Award Phase:

The Engineer shall assist the Ouner In bidding procedures, appraise the
Contractor's proposals, and give necessary assistance to the Owner In the execution
o£ the contract.
The Fee Engineer duties, is>»age>*" fur-the> Owner (DFCH) during bidding, shall
Include the following:
(a)

The Fee Engineer shall dtspurse all bidding documents to contractors,
plan rooms, etc. from his place of business.

(b)

At time of advertising. Fee Engineer shall supply one complete set of
bidding documents to DFCM, plus one cooplete set to agency/Institution.
All addend*, at time of Issuance, shall be delivered to DFCM In triplicate, In addition to all plan holders.

(c)

Fee Engineer shall distribute plans fairly and Impartially to all quailfled bidders, tie shall have the number of sets of documents specified In
Article XVI of A/E Agreement printed and ready for dispersal prior to
project advertising date. Bid documents shall be available at all times
on a regular work day basis. Except for special cases, It Is recommended
that plans be made available only to prime contractors for die majority
of the bid time. Available plans may be given to subcontractors during
the last two or three bid days only.

(d)

A ^maximum of twn sets of documents shall be given to each Ceneral Contractor, and one set of documents to each sub-contractor as document
availability permits. Fee Engineer may Increase or vary these amounts
with prior approval of DFCM.

(e)

Refundable plan deposit, as stated in specification and advertisement,
shall be received for each set of documents checked out. Authorized AOC
members, as specified by AX, do not leave a deposit. All checks shall
be held and returned to pianholders returning usable plans to Fee
Engineer within a reasonable length of time (approximately 2 weeks) after
bid opening.

(t)

All prime bidders must have correct contractor's license for project bid
and must be currently prequallfied with the Owner in order for their bid
to be accepted. A complete l i s t of bidders shall be supplied to DFCM a
minimum of 24 hours prior to bid opening, as Contractor prequallflcatlon
oust be verified by Owner.

(g)

Fee Engineer shall be held accountable for each set of plans and specs
and must be able to verify location of each set. He must have written
approval from Owner before printing additional sets. Upon written
request by the Fee Engineer, (X*ner shall pay for additional authorized
sets printed as stipulated In Article XVI of Agreement.

(h)

After award of construction contract by Ovner, Fee Engineer shall deliver
three complete sets of bid documents plus addenda to DFCM and shall turn
all required bid documents over to construction firm doing work.

(1)

DFCM shill continue to control all advertising, bid openings, publishing
of bid results, awarding of contract, e t c . , with the location of bid
openings at the option of DFCM.

5. Construction Phase:
"Hie Engineer shall assist the Owner In administering die construct Ion ^contract In
order that the completed work comply with the contract documents. tfeltfief tJTe
Engineer nor the Owner assumes responsibility Cor construction means, methods,'
techniques, sequences or procedures, or for sately procedures, precautions and programs employed by the contractor, subcontractor, their employees, or tny materials
suppliers. Th«rt>tglneer-does"n6t*g«urantee the contractor's p*rfor«*«« or commitments to the Owner*.
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The Engineer's duties, wqpaH" fm*-0« i)Mnec^aurtr^33onitricH6n shall include
the following:
(a)

He shall at all reasonable times be available personally, or have available, a responsible member of his staff to sake such interpretations of
the contract documents as are necessary to facilitate completion of the
construction contract*

(b)

The Engineer shall take sufficient periodic visits to the site (once a
week as minimus and at such other times as may be required), to faaillarizc hi •self with the progress and quality of the work to determine If the
work Is proceeding in accordance with the contract documents* On the
basis of his on-site observations as an Engineer, he shall endeavor to
guard the Owner against defects and deficiencies In the work of (he contractor.

(c)

To furnish to the Owner, at intervals agreed to In advance, written
reports relative to the progress of the work observed during his periodic
visits to the site and In a fore acceptable to the Oner.

(d)

To appraise nnd approve certificates of payment and Maintain necessary
records pertaining thereto for work performed.

(e)

To direct testing of Material as required by the specifications.

(f)

To check all shoo drawings for compliance with design.

(g)

To check and nakc recoaaendatlons on ail proposals for substitutions.

(h)

To prepare and recommend change orders for Owner's approval and Issuance
during the course of construction.

(1)

To confirm date of substantial completion, assemble written guarantiees
and maintenance manuals required of the contractors, and issue the Certificate of Substantial Completion and Final Certificate of Payment.

(j)

The CXrfner, at his option, may assign an "Area Construction Supervisor1* to
each project to insure chat the project will be constructed on time and
within budget according to the plans and specifications.
The Area Construction Supervisor will cooperate with the Engineer in
noting deviations from, or necessary adjustments to the contract
documents, or of deficiencies or defects in the construction, and his
presence on the project, however, shall in no way relieve the Engineer of
the Engineer's prime responsibilities as set forth herein.
The responsibility for Observation/Inspection Services shall remain with
the design professional.

Ck)

The Owner, at his option, may negotiate for additional PROJECT REPRESENTATION with the Engineer, above and beyond on-site observations referred
to above. Add! liana I part or full-time project representation shall be
in accordance with A.l.A. Document B 352 "Duties, Responsibilities and
Limitations of Authority of the Engineer's Project Representative".

(1)

At the completion of the project the Engineer shall deliver two (2)
reproducible sets of "Record Drawings" as required under Article X. Ibis
part of the fee is set up as payment for services, as described in
Article l l - ( 5 ) , and is subject to cancellation by the Owner if such
services are not regularly, systematically, and thoroughly performed.
It Is understood and agreed that the Engineer's services under this contract shall In no way abrogate the control which die Owner and its
representatives have by reason of ownership, and shall not create for the
Engineer any Independent duties, l i a b i l i t i e s , agreements, or rights to or
with the contractor, subcontractor, their employees or any third persons.
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incidental Services:

It is understood that the Engineer shall perform, as part of his contract, such
duties and services as are incidental to die responsibilities enumerated herein.
ARTICLE III. PAYMENT FOR SIfKVICES. The fee to be paid by die Owner to the
Engineer for performance of the above services is the percentage of the hereinbefore defined basic fee and shall be computed and become due as follows*
Phase No. i.

Schematic Design Phase •••••••.•••••••.••..

151

Phase No. 2*

Design Development fliasc .......

201

Phase No. 3.

Construction Document Phase •••••••••••••

401

For the purpose of the above payments, the basic fee shall be as set forth herein.
During the period of preparation of construction documents, the Engineer may draw
monthly payments aggregating at the completion thereof a sum sufficient to increase
payments to 751 of the basic rate arising from this Agreement.
rhase No. 4 .

Award or abandonment of Construction Contract ... 51

If the lowest bona fine bid, the detailed cost estimate, or the statement or
robable construction cost exceeds such fixed limit of construction cost estabished as a condition of this Agreement, the Owner shall (I) give written approval
of m\ increase in such fixed limit, (2) authorize bidding or rebickling the project
within a reasonable time, or (3) cooperate in revising the project scope and
quality as required to reduce the probable construction cost. In the case of (3),
the Engineer, without additional charge, shall modify the drawings and specifications as necessary to brine the construction cost within the fixed limit. Ihe
providing of this service shall be the limit of the Engineer's responsibility in
this regard, and having done so, the Engineer shall be entitled to his fees in
accordance with this Agreement.

r

in the event the Owner does not elect to proceed with the construction of the
proposed project after receipt of bids, the Engineer shall receive 51 as Payment
No. 4, which payment shall constitute payment in full to the Engineer; and the
Engineer shall thereupon deliver to the Owner all documents, specifications, and
tracings as required under Article X.
In die event the O n e r , subsequent to written approval of the contract documents,
elects to suspend the project and before the Engineer causes the printing of the
drawings which are to be used in die securing of bids and so advises the Engineer
in writing, the Engineer shall receive 31 as Payment No. 4, which payment shall
constitute payment in full to the Engineer; and the Engineer shall thereupon
deliver to the Owner all documents, specifications, and tracings as required under
Article X.
Phase No. 5

Construction Phase ••••••

.

201

After construction has commenced, the Engineer shall receive the Phase No. 5
portion of his fee in regular installments, based on the percentage of work
completed.
ARTlCl£ IV. PAYMhOT FOR WfJWC SUSPENDED. The Owner reserves the rlgjit to suspend
the work covered by this contract at any time. If die execution be suspended, in
part or in whole, payment to die Engineer on his fee will be based on methods of
payment as provided for in Article ill of this Agreement or on the proportion of
work completed, as may be agreed.
ARTICLE V. DfcUUCTlOiS. No deduction shall be made from die Engineer's fee on
account of penalty, liquidated damages, or other sums withheld from payments to
contractors.
ARTICLE VI. ADDITIONAL SERVICES. The following services are not covered in
Articles II or III. If any of these services are authorized in advance, in
wrjl»n«;f by the Directs of the Division of Facilities Construction and Management,
the> shall be piid for by Che Owner as hereinafter provided.
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*• Motional Services:
M

Providing, at the written request of the Division, special financial
feasibility studies, special programming and other studies beyond the
scope of this contract.

tt>)

Revision of previously approved drawings where such revisions *rt made
necessary by significant program changes or changes In the scope of the
work ordered by the Division. Revisions relating to final checking of
plans or relating to reviews for approval of schematic or preliminary
approvals shaCC noC 6e cons (tiered & v&tttioo&l services wed shall 6e
included under provisions of contract.

(c) Preparation of documents for securing of alternate bids by Owner vhere
such additional documents significantly exceed the program requirements
or toe scope of the project. VJiere such alternate bld(s) are additive
and are Accepted by the Owner9 or Uiere such alternate bids are taken for
the purpose of affording a construction contract within the construction
portion of the allocated sum, the Engineer's services shall not be
considered as additional services and shall be included under the
provisions of this contract*

(d) Providing architectural service relating to replacement of work damaged
by fire or other cause beyond the control of die Engineer during construction.
(e)

(£)

Providing services after expiration of warranty periods, except vhcre
such services relate to possible latent deficiencies or errors in the
plans or specifications or the Engineer's performance.
Special consulting services and corresponding additional costs other than
normal structural, mechanical and electrical engineering services will
include:
Assess existing u t i l i t i e s
Type of Service
Design survey
Type of Service
Soils coapnetion tests
Type of Service

Not to exceed $1,800
Aoount
Not to exceed $2,200
Amount
Not to exceed S7Q0
Amount

This shall not preclude the Engineer from utilizing die services of other
consultants, as he deems advisable, at his own expense.
(g)

Except as otherwise provided herein, for additive or deductive change
orders approved by the CMier otalng construction, the Engineer shall be
paid a fee of
none
percent ( I) of the change of construction
cost.

AKITCLE v i l . kElHBUKStfthTS. The Owner is to reimburse the Engineer's expenditures r^ transportation and living costs incurred by him and his assistants dilie
traveling j ^ discharge of duties connected with the work; it being understood, however» d\aC s u c h rclmburs«iments shall be only for travel outside die State o( Utah
for ttajjurpose
In process of manu0 f inspecting materials, equipment, etc.,
25** a n d ° ° l v u P° n **hocl**tlon of the Owner. It is further understood and
«»greed that ail expenses incurred In travel within the confines of the State of
Utah, ifKident to this work, shall be borne by die Engineer.
ARTICLE
v i U . TERMINATION OF AGREEMENT. This agreement may be terminated by
€
J M iP 4irtv u P on s e v c n d a v s w r l c t c n notice should the other p*rty fail subscantiaUy
After
Co perform, through vo fault of the party requesting termination.
H K ^ I y a d v l s e d oC termination, the Engineer shall deliver all work perforoed to
the Ownier, ^ e Owner shall have die right to complete the work or any portion
thereof
by itself or others, and to modify and/or use die Engineer's work In part
<* l n Its entirety. In the event of termination, the D^ineer shall be paid his
coop-ins^to*, for services performed to date of notice.
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ARTICLE DC. PRELIMINARY ESTIMATES. The Engineer will make or procure preliminary
estimates on the cost of the work as provided elsewhere herein; and he will
endeavor to keep the actual cost of the work as low as may be consistent with the
purpose of the bulldlnt and with proper workmanship and aaterlals, but no such
estimate can be regardca as other than vi approximation and will not be used as the
basis for the computation of Engineer's fee except as specifically provided elsewhere herein.
If estimates at any phase Indicate that costs may exceed the project budget, It Is
the Engineer's responsibility to advise the Owner sufficiently In advance of the
completion of Phase No. 3 that necessary adjustments may be made to bring the
project within available funds, or to take such other necessary action that deems
advisable.
ARTICLE X.
OWNERSHIP OF DOCUMENTS.
Drawings, specifications, and original
tracings arc recognized as property of the Owner, Uiether the work for which they
are made is executed or not. They are not to be used on other projects as a whole
design by either Owner or Engineer except by agreement in writing. At completion
of the project, the original tracings arc to be brought up-to-date showing construction changes and final locations of major or critically concealed mechanical
lines and outlets, and these originals on tracing cloth or mylar in a condition
approved by the Owner, shall be delivered to the Owner before final payment Is made
to the Diglneer. All tracings shall be of the dimensions agreed to In advance by
loth parties. The Engineer .further agrees to deliver with the tracings copies of
tlie project design basis, assumptions, and data for structural, mechanical, and
electrical work.
A K H C L E XI. INSURANCE. The Engineer shall carry Insurance against loss or damage
to drawings* specifications, and other valuable documents associated with the project during their course of preparation, use and until completion of the project.
AKTICU2 XII. SUCCKSSCRS AND A S S l O M K T . The 0.*ier and the Engineer each binds
himself, his successors, executors, administrators, and assigns to the other party
of this Agreement, and to the successors, executors, administrators, and assigns of
such other party in respect to ail of the covenants of the Agreement. Neither the
Engineer nor the Owner shall assign, sublet or transfer his interest in this Agreement without the written consent of the other.
ARTICLE XIII. The Engineer shall provide die Division with one perspective delineation of die project rendered In color, ink or pencil, at the Engineer's option,
mounted suitably Cor display. Minimum size of said delineation to be
N.A.
(Applicable when a structure is involved.)
ARTICLE XIV. The Biglncer agrees not to use "sales" or "agent" engineers as consultants for mechanical, electrical, or structural design, but shall use registered
consultants as approved by die Owner. Said consultants are not to benefit financially either directly or indirectly from: the sale or use of any product on or in
this project.
AKTICLE XV. Pursuant to the laws of the State of Utah, the Engineer entering Into
Uils A^ruc-oent, or any person acting in his behalf, agrees that he shall not,
because of race, color, sex, religion, ancestry or national origin, discriminate in
the engagement or employment of any professional person or any other person qualified to perform the services required under this Agreement or any subagreement
executedJLn the furtherance thereof.
AKTICLE XVI. DELIVERY OF PLANS AND SPECIFICATIONS. The E/iglneer agrees to complete and deliver to the Owner, through its said Director, the said schematic
design studies within
N.A.
days after receipt of data outlined under a,b,
c,d, and e of Article 1. He agrees to complete and deliver the said design development documents and estimates of costs by September 26, 1983 . He agrees to
complete and deliver, in the same manner, all working drawings and specifications
provided Cor herein by October 7, 1933 after the Owner lias approved in writing
the said design development documents. The Engineer agrees to complete and deliver
to the Owner, in the same manner, ail details and Information subsequently
required, promptly.
Tie nn-ber of complete contract d»x:umnts which th3 Engineer shall be required to
fuml*Ui for bidding and construction purpenes shall not exceed
15
sets.
For any additional sets, he shali be coopensated at acjuil cost per set.
t
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The Owner and the Engineer hereby agree t o the f u l l performance of the covenants
contained herein.
ARTICLE XVII. IMXPEOTQCT (X3KTOCTCR. Said Engineer w i l l be considered an Independent contractor, and, as such, shall hove no authorization, express or Implied,
to bind the State of Utah or the Division of F a c i l i t i e s Construction and Management
to any agreement, settlement, l i a b i l i t y or understanding whatsoever, nor to per fore
any acts as agent tor the State of Utah, except as herein expressly set forth. Ihe
compensation provided Cor herein shall be the total compensation payable hereunder
by the Division of F a c i l i t i e s Construction and Management.
ARTICLE XVUI. HOLD HAKMIJSS REQUTWWNr. The Engineer hereby agrees to indemnify
and save harmless the State of Utah, the Division of F a c i l i t i e s Construction and
Management, their o f f i c e r s , agents ard employees from and against any and a l l
claims arising from negligent a c t s , errors or omissions of the Engineer In the performance of professional services irxter this Agreement.
ARTICLE XIX. PWFOKMANCE INCENTIVES. In order to provide Immediate and measurable
performance Incentives, the Engineer may receive bonuses as prescribed In the
owner's A/E Compensation Policy.
IN WITNESS UfEREOf, the parties hertto have caused these presents to be executed
die day and year f i r s t above written.
DIVISION OF FACILITIES O0NSTOJCT10N
AND
Assistant Director
Architecture/Engineering

rector, Divl
F a c i l i t i e s Const.
n s t . 4 Management;

Attest :

BCINCTfc Caldwell, Richards & Sorensen

(Seal)

Secretary ot Corporation

<-*_

Thomas A. V*}]*
Please type/print name clearly

U M a r P. Smith
Please type/print name clearly

Approved as to form:
Attorney Ccneral
David L. Wilkinson

Approved as to availability oc euros:
(State's liability not to exceed $9.045)

by L-/L /7?7//^., 'k Is
AssUtant Attorney General

Accounting Otticer, Division of 'y
Facilities Construction & Hanajp^menC

Approved for expenditure:

.

EXHIBIT "B'

FILED
IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

^yS-

Deputy

*******

DAVID K. GORDON,

Case Number

CV 87-2077

Plaintiff,
vs.

RULING

SKYLINE CONSTRUCTION, et al.,
Defendant.
********

This
motion

for

matter

summary

comes

before

judgment.

The

the

court

court,

on

defendant's

having

considered

defendant's motion, accompanying memoranda, and exhibits, enters
now its ruling.
Normally, collection of worker's compensation

is the

exclusive remedy an injured employee has against his employer or
fellow employee.

U.C.A. Section 35-1-60.

Utah law also allows

that, under certain conditions, an employer
from

contractors

and

subcontractors

who procures work

may become

the

employer" over such contractors and subcontractors.
42.

This

recovering

would
against

seem
a

to

prevent

contractor

an
that

injured
could

"statutory

U.C.A. 35-1employee

from

satisfy

the

requirements of becoming a "statutory employee".
Utah Code 35-1-62 provides that an employee may collect
worker's compensation and, " . . .

notwithstanding the provisions

of Section 35-1-42, the injured employee . . . may also maintain
an

action

for

damages

against

subcontractors,

general

contractors, independent

contractors, property owners or their

lessees

not

and

assigns,

occupying

an

employee-employer

relationship with the injured or deceased employee at the time of
his death.M
Even if the State of Utah was considered the statutory
employer of defendant Skyline Construction Co., plaintiff could
still sue Skyline as allowed by U.C.A. 35-1-62.
supported

by

the

recent. Utah

Supreme

Court

This view is

decision

Pate

v.

Marathon Steel Co., slip opinion No. 20485 (June 6, 1989).
For

the foregoing

reasons, defendant's motion cannot

succeed, and is hereby denied.
DATED in Utah County, this

/ 2^

day of June, 1989.

George E.^allif, Judge
cc:

Mark J. Williams
M. David Eckersley
Anne Swenson
James Jenkins

/

EXHIBIT "C

F"3
Fourth Jc<K'* '*•

^L

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
*******

Case Number

DAVID K. GORDON,

CV 878-2077

Plaintiff,
vs.

RULING

SKYLINE CONSTRUCTION CO. et al,
Defendant.
********

This matter came before the Court on defendant CRS's
motion for summary judgment.

The Court having considered the

motion, accompanying memoranda, affidavit, and exhibit enters now
its ruling.
Even assuming that the State of Utah was a statutory
employer

of the plaintiff at the time of plaintiff's injury,

defendant CRS's relationship with the state does not bring CRS
under the immunity granted in U.C.A. 36-1-60 as outlined in
v. Marathon Steel.

Pate

Under Pate, statutory employers are not

afforded protection from suit by injured employees.
Adv. Rep. 3, 5 (June 20, 1989).

110 Utah

CRS does not appear to be a an

"immediate or common lawM employer of the plaintiff and therefore
cannot claim immunity.

For

the

foregoing

reasons,

defendant

CRS's

motion

cannot succeed and is therefore denied.
DATED, in Provo, this

%1

day of September, 1989.

BY THE COURT

saL

GEORGE E / / B A L L I F ,

JUDGE

EXHIBIT "D"
James C. Jenkins 1658
JENKINS AND BURBANK
67 East 100 North
Logan, Utah 84321
Telephone: (801) 752-4107
IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH
DAVID K. GORDON,
Plaintiff,

PROPOSED JURY INSTRUCTIONS
BY DEFENDANT CRS CONSULTING
ENGINEERS, INC.

vs.
SKYLINE CONSTRUCTION CO., a
Partnership, and LEON VAN SICKLE
and DON VAN SICKLE, partners,
dba SKYLINE CONSTRUCTION Co.,
CRS CONSULTING ENGINEERS, INC.,
/fka/ CALDWELL, RICHARDS &
SORENSEN, INC.,

Civil No. CV 87-2077
(Judge George Ball if)

Defendants.
Defendant, CRS Consulting Engineers, Inc., herewith submits
the following jury instructions.
DATED this '1A) day of October, 1989.
JENKINS AND BURBANK

CERTIFICATE OF HAND DELIVERY
I do hereby certify that a true and correct copy of the
above and foregoing was hand delivered to M. David Eckersley,
Attorney for David K. Gordon and Mark J. Williams, Attorney for
Skyline Construction on this >Q
day of October, 1989.

ZA/

INSTRUCTION NO.

In this case one question of fact for you to determine is
whether CRS was an agent of the State of Utah when CRS performed
engineering services on the subject storm drain project.
The terra "agency" means a fiduciary relationship which
results from the manifestation of the consent by one person to
another that the other shall act on his behalf and subject to his
control and consent by the other to so act.

INSTRUCTION NO.

C'l^

To indemnify is to save harmless or to secure against future
loss or damage.

A right of indemnity exists whenever the

relation between the parties is such that there is an obligation
on one party to indemnify the other, as where one person is
exposed to liability by the wrongful act of another, in which
wrongful act the first, party does not join.
If you find that CRS was an agent of the State of Utah you
may then find that Skyline was by contract obligated to indemnify
CRS.

